
NOTICE OF MEETING 
COMMISSIONERS COURT OF UPSHUR COUNTY, TEXAS 

FRIDAY, AUGUST 21,2009,10:00 AM, REGULAR SESSION 
3RD FLOOR, UPSHUR COUNTY COURTHOUSE, COURTHOUSE SQUARE, GILMER, TEXAS 

AGENDA 

1. Court will go into EXECUTIVE SESSION as authorized by as authorized by V.T.C.A. 
551.071(1)(A) to discuss pending lawsuit filed by the Upshur County District Attorney 
against the County with Attorneys. 

2. Court will re-convene into open session and take any action necessary regarding pending 
lawsuit against the County. 

3. Discuss and take action regarding payroll changes. 

4. Adjourn. 
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Dean Fowler, J 

Upshur County Judge 
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COMMISSIONERS COURT OF UPSHUR COUNTY, TEXAS 
AUGUST 21, 2009 10:00 a.m. 

SPECIAL SESSION 

Commissioners met in special session with all members present. Judge Dean Fowler explained that 
the agenda said that this meeting would be a regular session but is actually a special session. 

1. Court will go into EXECUTIVE SESSION as authorized by V.T.C.A. 55 1.071 (1)(A) to 
discuss pending law suit filed by the Upshur County District Attorney against the County 
with Attorneys: 
Court did not go into executive session. 

2. Court will re-convene into open session and take any action necessary regarding pending 
lawsuit against the County: 
Judge Dean Fowler said he called the county's attorney and Mr. Davis said he would be able 
to meet with the commissioners Monday morning before the hearing that is set. The judge 
read the writ that was filed in the district clerk's office by the district attorney. The district 
attorney is requesting that the first assistant district attorney be paid everything that he 
requested on the paysheet. There are three pay periods left, and the amount to be paid would 
be $2,500. He stated rather than spending the cost of litigation and the continued use of 
county resources to prove a point by the commissioners' court they should go ahead and pay 
what the district attorney is asking. He also wanted to be clear that he believes the 
commissioners' court has the right to set salaries and set the number of positions in any 
department. The county's attorney told the judge that it would cost between $4,000 and 
$5,000 to defend this action. In the judge's opinion, to end this action now would be his 
recommendation to the court. James Crittenden asked the judge to clarify what point the 
commissioners' court wanted to make. Judge Fowler stated it was whether or not the 
commissioners' court has the authority to change a salary line item mid-budget year. His 
opinion is that the court has that right but he does not see the point in spending more money 
to defend their decision than it does just to settle the issue. Lloyd Crabtree said that he was 
wrong in his statement that the commissioners set aside money just for Bob Cole. He stated 
they could not give money with stipulations, but they can limit the number of employees and 
set the employee's compensation. James Crittenden said in his opinion the money should not 
have be taken out at the last meeting. Lloyd Crabtree responded that no money was taken out. 
Judge Fowler stated that there were never any line item transfers, no budget amendments, 
and no budget transfers on August 14th. They just set a salary. Mr. Crittenden said that he 
asked Mr. Crabtree during the August 14th meeting where the court was going to put the 
remainder of the salary when changed. Mr. Crabtree replied that at the end of the budget year 
the remainder of the salary would be put into the general fund. Treasurer Myra Harris stated 
that Bob Cole will be paid for August 17th and 18th and then the new first assistant district 
attorney's pay will start August 19th . Lloyd Crabtree stated there is a proposed budget and 
if adopted they know what the salary would be. He didn't think it would be appropriate to 
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think it would be appropriate to pay the new assistant DA an amount for three pay periods 
then drop her pay come the new budget year. Mr. Crittenden stated that the money was taken 
out of a budget that was already allocated. Mr. Crabtree and Judge Fowler explained that 
money had not been taken out and cannot be taken out unless the court votes it. There was 
no money moved. There was no money cut or moved out ofthe district attorney's line item. 
Judge Fowler asked Auditor Gary Smith if the court moved any money from the district 
attorney's budget. Mr. Smith answered no. Judge Fowler asked Mr. Smith if any action the 
court made on August 14, 2009 moved any money out of the district attorney's budget or 
changed his budget. Mr. Smith answered no that the budget amount was still there. Mr. 
Crittenden asked if the money would still be there until when? Mr. Smith answered that it 
would be there until the court made a budget amendment or until the fiscal year end and then 
would roll into the general fund. Mr. Crittenden said that the court discussed reducing the 
salary item during the August 14, 2009 meeting and the auditor stated that the court could 
not do that at that time. Mr. Smith replied the court at that time decided not to pay a 
particular employee the amount the DA requested. Judge Fowler stated that if the court votes 
to pay the first assistant district attorney what Mr. Byrd is asking and it takes care of 
everything he is asking for in the writ for mandamus there will be no need to have the 
meeting on August 24, 2009. He said it will be up to the district attorney to tell the court that 
the hearing is off. There is no need to have a hearing if the court vacates the order of August 
18, 2009. Myra Harris said after federal funding the first assistant district attorney would 
receive $3,010.24 out of the general fund plus longevity pay from the state and any district 
attorney supplement bi-monthly. 
Motion is that the court vacate the order of August 14,2009 setting the salary of the First 
Assistant District Attorney of Upshur County and that for the 2008-2009 budget year, the 
salary for the First Assistant District Attorney of Upshur County be set in accordance with 
the funds designated by the Upshur County Criminal District Attorney and presented to the 
court on August 14,2009. And that the court find it did not take any action on August 14, 
2009 to cut or eliminate any previously approved funds from the Upshur County Criminal 
District Attorney's budget. Motion by Lloyd Crabtree. 
Second by Buddy Ferguson. 
Motion approved. All voted yes. 
Copies attached. 

3. Discuss and take action regarding payroll changes: 
Discussed in Agenda Item #2. 

Attendance sheet attached for recording purposes only. 
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AUG-18-2009-TUE 08:59 AM UPSHUR COUNTY D.A. FAX No. 9038433661 P. 002/003 

August 18, 2009 

BILLY W. BYRD 
CR IMINAL DISTRICT AT TOR NEY 

UPSHUR COUNTY 

406 N. ntus Street. Gilmer, TX 75644 
90300843-5513 • FAX 903-843-3861 
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MyraHanis 
County Treasurer 
Upshur County Courthouse 1 at Floor 
100 Tyler Street 
Gilmer, Texas 75644 
903 - 843 - 3478 (Fax) 

Dear Ms. Harris: 
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Please find an Order enclosed signed by Judge Richard Davis directing the Commissioners 
Court to replace all funds in my budget and pay my First Assistant District according to my proposed 
payroll fonn submitted to the Commissioners Court on August 14, 2009 paying the First Assistant 
District Attorney $3,010.24 semimonthly. 

Thank you for your cooperation and attention. 

Respectfully, 

~3r2-
Billy W. Byrd 

BWB/sj 

enclosure 

cc: Gary Smith 
COlmty Auditor 
903 - 843 - 4818 
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AUG-18-2009-TUE 08:59 AM UPSHUR COUNTY D.A. FAX No. 9038433661 P. 003/003 
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IN RE BILJ',.I¥ W. BYRD, 
PETITIONJIXR 

§ IN HE l1STU D.J.STRICT COURT 
§ 
§ 

VS. § 
§ 
§ 
§ 
§ 

1J'T .AND FOR 

UPSHUR COUNTY 
COMMISSIONE~S COURT, ET.AL. 
RESPONDENTS V)?SRUR COUNIT, TEXAS 

-tA ORDER 

On this I 7 day of ~ 

PetHjOl)et·~s Motion for Emergency Rolicffi[ed Ul conjullction wit Petitioner' oS Writ ofMflnda.rnus. 

Good cause beillP; ShOW11, thJ$ Co\.ut gran1$ speuific rslkH the Petitioner 'Until such time fIS 

a heariog mtly h held on Petitioner·,s Writ ofMru.,demlls, lt1cludi g: 

t) 

2) 

ThaF the Commissjoners Court is ordered to rep ace all fund!'l curteotly 
rC1novcd frOIn P~t.lol)er's budget by the vote on Ap1.'USt J 4,2009. 

Toat the First Assistant Di:rtri.ct Attomcj is ordered to be paid in aocordance 
with t:11~ funds d.~jgnated by Petitioner and pre.<3cnted to the court 013 A\lguSt 

] 4,2009. 

I-ferein Fail Not, it is so Ordered. 

.TUDGE PRESIDING 
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I move that the Court vacate the order of August 14, 2009 

setting the salary of the First Assistant District Attorney of Upshur 

County and that for the 2008-2009 budget year, the salary for the 

First Assistant District Attorney of Upshur County be set in 

accordance with the funds designated by the Upshur County 

Criminal District Attorney and presented to the Court on August 

14, 2009. 

I Further move that the Court find it did not take any action 

on August 14, 2009 to cut or eliminate any previously approved 

funds from the Upshur County Criminal District Attorney's 

budget. 

Motion made by 0 1< .rtJ3,J2-t"F and seconded by 

(i3rLb Us .aA.) 
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